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December, 1999 (5.74%, compounded annu-
ally).

Example 2. X is an applicable tax-exempt
organization for purposes of section 4958. B is
a disqualified person with respect to X. On
January 1, 2000, B paid X $6v for Property F.
Property F had a fair market value of $10v
on January 1, 2000. Thus, the sales trans-
action on that date provided an excess ben-
efit to B in the amount of $4v. In order to
correct the excess benefit on July 5, 2005, B
pays X, in cash or cash equivalents, exclud-
ing payment with a promissory note, $4v (the
excess benefit) plus interest on $4v for the
period from the date the excess benefit
transaction occurred to the date of correc-
tion (i.e., January 1, 2000, to July 5, 2005). Be-
cause this period is over three but not over
nine years, the interest rate B must use to
determine the interest on the excess benefit
must equal or exceed the mid-term AFR,
compounded annually, for January, 2000
(6.21%, compounded annually).

Example 3. The facts are the same as in Ex-
ample 2, except that B offers to return Prop-
erty F. X agrees to accept the return of
Property F, a decision in which B does not
participate. Property F has declined in value
since the date of the excess benefit trans-
action. On July 5, 2005, the property has a
fair market value of $9v. For purposes of cor-
rection, B’s return of Property F to X is
treated as a payment of $9v, the fair market
value of the property determined on the date
the property is returned to the organization.
If $9v is greater than the correction amount
($4v plus interest on $4v at a rate that equals
or exceeds 6.21%, compounded annually, for
the period from January 1, 2000, to July 5,
2005), then X may make a cash payment to B
equal to the difference.

Example 4. The facts are the same as in Ex-
ample 3, except that Property F has in-
creased in value since January 1, 2000, the
date the excess benefit transaction occurred,
and on July 5, 2005, has a fair market value
of $13v. For purposes of correction, B’s return
of Property F to X is treated as a payment
of $10v, the fair market value of the property
on the date the excess benefit transaction
occurred. If $10v is greater than the correc-
tion amount ($4v plus interest on $4v at a
rate that equals or exceeds 6.21%, com-
pounded annually, for the period from Janu-
ary 1, 2000, to July 5, 2005), then X may make
a cash payment to B equal to the difference.

Example 5. The facts are the same as in Ex-
ample 2. Assume that the correction amount
B paid X in cash on July 5, 2005, was $5.58v.
On July 4, 2005, X loaned $5.58v to B, in ex-
change for a promissory note signed by B in
the amount of $5.58v, payable with interest
at a future date. These facts indicate that B
engaged in the loan transaction to cir-
cumvent the requirement of this section that
(except as provided in paragraph (b)(3) or (4)
of this section), the correction amount must

§53.4958-8

be paid only in cash or cash equivalents. As
a result, the Commissioner may determine
that B effectively transferred property other
than cash or cash equivalents, and therefore
did not satisfy the correction requirements
of this section.

[T.D. 8978, 67 FR 3083, Jan. 23, 2002]

§53.4958-8 Special rules.

(a) Substantive requirements for exemp-
tion still apply. Section 4958 does not af-
fect the substantive standards for tax
exemption under section 501(c)(3) or (4),
including the requirements that the or-
ganization be organized and operated
exclusively for exempt purposes, and
that no part of its net earnings inure to
the benefit of any private shareholder
or individual. Thus, regardless of
whether a particular transaction is
subject to excise taxes under section
4958, existing principles and rules may
be implicated, such as the limitation
on private benefit. For example, trans-
actions that are not subject to section
4958 because of the initial contract ex-
ception described in §53.4958-4(a)(3)
may, under certain circumstances,
jeopardize the organization’s tax-ex-
empt status.

(b) Interaction between section 4958 and
section 7611 rules for church tax inquiries
and examinations. The procedures of
section 7611 will be used in initiating
and conducting any inquiry or exam-
ination into whether an excess benefit
transaction has occurred between a
church and a disqualified person. For
purposes of this rule, the reasonable
belief required to initiate a church tax
inquiry is satisfied if there is a reason-
able belief that a section 4958 tax is due
from a disqualified person with respect
to a transaction involving a church.
See §301.7611-1 Q&A 19 of this chapter.

(c) Other substantiation requirements.
These regulations, in §53.4958-4(c)(3),
set forth specific substantiation rules.
Compliance with the specific substan-
tiation rules of that section does not
relieve applicable tax-exempt organiza-
tions of other rules and requirements
of the Internal Revenue Code, regula-
tions, Revenue Rulings, and other guid-
ance issued by the Internal Revenue
Service (including the substantiation
rules of sections 162 and 274, or §1.6001-
1(a) and (c) of this chapter).

[T.D. 8978, 67 FR 3083, Jan. 23, 2002]
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